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INTRODUCTION

The City of Dayton provides drinking water for about 450,000 residents of Montgomery County.  Thus, on August 3, 1988, the City of Dayton enacted a Well Field Protection Program (WFPP), legislation to control and reduce threats to the region’s underground water supply.  A zoning district called the Well Field Protection Overlay District (WFPOD) was created encompassing areas of the city near the drinking water supply wells.  Rather than being directed to any specific category of business activity, rules were established regulating the use and handling of hazardous chemicals, and requiring the reporting of “Regulated Substances”.  Reports and questions should be directed to the Division of Environmental Management (DEM) in the Water Department, 320 W. Monument Ave., Dayton, OH, 45402.  The phone number for the DEM is (937) 333-3725, and the FAX number is (937) 333-2833.

On October 4, 1995, amendments to the WFPP were passed, including the easing of the reporting requirements.  Versions of this publication dated earlier than January 1, 1996, do not include the new information, and some of the material is no longer accurate.

For a new business to locate in the WFPOD, a Regulated Substance Activity Inventory Report (RSAIR) must be filed before taking occupancy.  Explanations follow to help you determine what Regulated Substances are, and which ones need to be reported.  Appendix A contains the RSAIR, with the detailed definition of Regulated Substances on page one.

WHAT ARE REGULATED SUBSTANCES?

In general, if a Material Safety Data Sheet (MSDS) exists for a substance and that MSDS cites possible health hazards, it is a Regulated Substance.  The Occupational Safety & Health Administration (OSHA) requires that most chemicals with possible health hazards have an MSDS describing those hazards to potential users.  OSHA also requires that most businesses keep MSDSs readily available.  The definition of Regulated Substances was adapted from OSHA, so most substances with an MSDS citing health hazards are Regulated Substances.

It should be noted that an MSDS is also required for any substance that is a physical hazard only, not a health threat otherwise.  OSHA requires an MSDS for such a substance, even though it does not meet the definition of a Regulated Substance for the purposes of the WFPP.  Very few substances are in this group.

Some solid products that are shipped with MSDSs are not Regulated Substances in the WFPP, such as steel and sandpaper.  Contact the DEM to ask about a specific product.

Petroleum products are specifically included as Regulated Substances.  They are often purchased without an MSDS being involved.  Gasoline, kerosene, diesel fuel, motor oil, and heating oil are examples of petroleum products which are Regulated Substances.

2

There may be some substances used by your business that do not have MSDSs, but still pose a health hazard.  Certain pharmaceuticals regulated by the Food and Drug Administration are examples.  These too should be reported.  Consult the literature provided with the product to see if possible adverse health effects are cited.

EXAMPLES OF REGULATED SUBSTANCES

The following list gives some examples of types of substances that are regulated by the Well Field Protection Ordinances.  Some specific chemicals or mixtures are listed for each type.  This is by no means a complete list of all types of Regulated Substances, but it includes most of the types of substances that have already been reported by industries in the WFPOD.  Since the definition of Regulated Substances is based on possible health effects, as new chemicals are developed which have these effects, they will automatically be regulated.  This makes it impossible, however, to ever generate a list of Regulated Substances.  For a specific substance, consult the Material Safety Data Sheet to determine if it is a health threat.

  1.
Acids - Sulfuric acid, nitric acid

  2.
Bases - Sodium hydroxide, potassium hydroxide

  3.
Alcohols - Methyl alcohol (methanol), isopropyl alcohol

  4.
Ketones - Methyl isobutyl ketone (MIBK), methyl ethyl ketone (MEK)

  5.
Hydrocarbons - Hexane, benzene, toluene, ethylbenzene, xylene

  6.
Chlorinated hydrocarbons - 1,1,1-Trichloroethane, Tetrachloroethene (Perc)

  7.
Paint products - Oil base paints, lacquer thinner, spray paints, some latex paints

  8.
Vehicle related substances - Gasoline, diesel fuel, motor oil, anti-freeze

  9.
Machinery related substances - Hydraulic oil, cutting oil

10.
Agricultural substances - Fertilizer, fungicides, herbicides, insecticides

11.
Printing chemicals - Inks, fixers, developers, replenishers, washes

12.
Cleaning solvents - Mineral spirits, chlorinated solvents
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SUBSTANCES THAT ARE NOT REGULATED

The following substances are not Regulated Substances under this program.  The final item, Mobil EAL 224H is a vegetable oil-based hydraulic fluid.

Argon


Carbon dioxide
Hydrogen
Nitrogen
Silicone dioxide

Calcium carbonate
Diatomaceous earth
Helium
Oxygen
Mobil EAL 224H

EXEMPTED SUBSTANCES

Some substances which may present a health hazard in the workplace, and consequently have MSDSs, will not be regulated by this program because they pose no threat to groundwater.  These materials are called exempted substances.  Reporting of these substances is not required in the Well Field Protection Program.  A list of these substances will be maintained by the Division of Environmental Management.

Any business can apply to have a substance added to this list.  The application must include the name of the substance that is proposed for exemption, its physical state, its MSDS, reasons why the business feels it should be exempted, and the name, address, and phone number of the applicant.  The application should be submitted to the DEM, and it will be forwarded to the City of Dayton’s Environmental Advisory Board (EAB).  Technical experts on the EAB will evaluate the application.  The business making the application will be able to make a presentation to the EAB if they wish.  The EAB will then make a recommendation for approval or disapproval of the exemption.

These substances have been exempted as of November 30, 2004:

Acetylene

Cellulose filteraid   Dow Corning 732 Multi-purpose Sealant-Clear

Activated carbon
Portland cement     Dow Corning 999A Silicone Glazing Sealant -

Aluminum oxide
Propane

White

Calcium hydroxide
Silica gel
       Trade Mate Silicone Glazing Sealant - Clear

CATEGORIES OF REGULATED SUBSTANCES

The “category” classification of a Regulated Substance is determined by its use in the business, not by its chemical makeup.  There are four categories.  Regular Regulated Substances (R) are the chemicals that make the business function, including those used for routine maintenance.  Maintenance Regulated Substances (M) are chemicals brought in temporarily for non-routine maintenance or repair.  Cleaning Regulated Substances (C) are chemicals that are used for cleaning at the facility, except for certain solvents that must be counted as (R).  Laboratory Regulated Substances (L) are chemicals used in a laboratory on site, so this category is not applicable to most businesses.  Detailed definitions of the categories are found on pages two and three of Appendix A.
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Since the use of the chemical determines its category, the same type of substance could be in several categories.  For example, if paint is made, sold, stored, or sprayed on a part during the normal operation of a business, it is in category (R).  If paint is brought temporarily to a site to paint a building, that is a non-routine project and it is in category (M).  If paint is used in a laboratory as a reference standard to compare to other paint it is in category (L).

SUBSTANCES THAT DO NOT HAVE TO BE REPORTED
Many items that are Regulated Substances have been excluded from the reporting requirements of the WFPP.  That means they do not need to be listed on a business’s Regulated Substance Activity Inventory Report (RSAIR).  These items are still defined as Regulated Substances and they are still subject to the rest of the WFPP, things like the spill reporting requirements.

Exclusions for Each Category - In each category there is an established amount called the Excluded Maximum Daily Inventory.  The value is different for each category, as shown below.  In any category, if the total of the Maximum Daily Inventories for all of the items in that category is less than that category’s Excluded Maximum Daily Inventory, then the substances in that category do not need to be itemized on the RSAIR.  Complete instructions are provided in the RSAIR in Appendix A.


  Category




        Excluded Maximum Daily Inventory
  Regular Regulated Substances (R)

          160 pounds

    (20 gallons)

  Maintenance Regulated Substances (M)
          400 pounds

    (50 gallons)

  Cleaning Regulated Substances (C)

          800 pounds

  (100 gallons)

  Laboratory Regulated Substances (L)
        2000 pounds

  (250 gallons)

Other Exclusions - In addition to the exclusions by category, there are other groups of Regulated Substances which have been excluded from reporting requirements.  Here are brief descriptions:

1.
Regulated Substances for single or two-family residences and the occupants’ vehicles.

2.
Regulated Substances in a vehicle in transit, provided it is stopped for less than 72 hours.

3.
Material prepackaged for personal or household use as food or drink for man or animals.

4.
Prepackaged items for personal hygiene and cosmetics, such as shampoos, deodorants, etc., but not the warehousing, manufacturing, extraction, or repackaging of such items.  

5.
Office supplies that are prepackaged and for on-site use, but not the warehousing, manufacturing, extraction, or repackaging of such items.

6.
Refrigerants in equipment used for on-site air cooling or in household appliances.

7.
Regulated Substances used in construction for which all necessary permits have been obtained, provided they do not threaten surface or ground water, and provided fuel stored on site is within secondary containment.

8.
Regulated Substances in operable motor vehicles or boats that are used solely for the operation of the vehicle, such as gasoline or oil, but not the tanker portion of a tank truck.
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WHAT MUST A NEW BUSINESS DO?

If a business desires to begin operating at a site in the WFPOD, an optional but wise first step would be to contact the Office of Economic Development at 937-333-3634 to receive guidance through the entire permit process, and to learn about the economic advantages of locating the business in the WFPOD.

An initial inquiry should be made to the Division of Zoning Administration at 937-333-3887 or to the Division of Environmental Management (DEM) at 937-333-3725.  The chemical activity permitted for that site can be compared approximately with the proposed use.  If the proposed use is much higher, then a different site or lower chemical activity must be considered.  If the proposed use is lower or seemingly equal, then proceed.  

Every potential occupant of the WFPOD must submit a Regulated Substance Activity Inventory Report (RSAIR) to the DEM, to determine exactly whether their proposed chemical activity is within the permitted limits for their desired site.  Appendix A contains the RSAIR and directions.  Information on the preceding pages should help in determining what must be listed on the RSAIR.  The RSAIR must be completed and analyzed before a new business occupies a site.

A very important value is the Maximum Daily Inventory for each substance, the last column on the right on Form B.  This is the greatest amount of a substance that will ever be at the site, usually the amount on hand right after a bulk delivery.  The sum of the individual Maximum Daily Inventories for all of the Regulated Substances that are not excluded from reporting is the Total Maximum Daily Inventory (TMDI), one of the two limited values.

Determining the category for each Regulated Substance is also important.  In any category, if the total of the Maximum Daily Inventories for all of the items in that category is less than that category’s Excluded Maximum Daily Inventory, then the substances in that category do not need to be itemized on Form B, and a “0” can be entered as the Maximum Daily Inventory for that category on Form C.  If that is true for all four categories, no substances need to be itemized, Forms B and C can be completed with an “N/A”, and the use is a conforming use as the term applies to the WFPP.

Staff in the DEM will analyze the RSAIR to verify the TMDI and to determine the other limited value, the Facility Hazard Potential Rating (FHPR).  The FHPR is a number from 1-9 that reflects the overall threat to the groundwater presented by the chemical activity of the proposed use.  Each Regulated Substance has an HPR from 1-9 based on its chemical properties.  The relative amounts of substances with different HPRs are used to calculate the FHPR for the proposed use.  Conforming uses are rated 1, and the rating increases for uses which present greater threats.  Based on the RSAIR, the DEM recommends values for the TMDI and the FHPR of the proposed use to the Zoning Administrator, who officially determines those values.

If the proposed use is less than or equal to the TMDI and the FHPR already established for the site, the use can be approved with respect to its proposed chemical activity.  If the values are too 
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high, but close, the business may consider revising its proposed activity and submitting a revised RSAIR.  A new use is not permitted with a larger TMDI or FHPR.

OBTAINING A CERTIFICATE OF OCCUPANCY
Every occupant in the City of Dayton is required to have a Certificate of Occupancy.  In Dayton this single document is issued, but it indicates that the occupant is in compliance with all of the requirements for both a Zoning Occupancy Certificate and a Certificate of Use and Occupancy.  To apply for the Certificate of Occupancy, please go to the Department of Building Services on the second floor of Dayton’s One Stop Center at 371 W. Second St.  To find out in advance what is needed for the application, Building Services can be reached at 333-3883.  The proposed business must complete the application process and receive its Certificate of Occupancy before occupying the desired new site.

Every new occupant in the WFPOD is also required to submit an RSAIR to the DEM before taking occupancy.  The application for the Certificate of Occupancy will be reviewed by both Zoning and the DEM.  As described in the previous section, the RSAIR must be evaluated by the DEM and the Zoning Administrator to verify that the proposed chemical activity is within the site’s permitted limits.  If it is within the limits, they will be able to approve the application for the Certificate of Occupancy with regard to that item.  

WHAT IF CONSTRUCTION PLANS ARE INVOLVED?
Application must be made in advance for construction permits of any kind on the second floor of the One Stop Center at 371 W. Second St.  For any site in the WFPOD, construction plans will be reviewed by the DEM.  The DEM will not be able to approve any plans for any construction by a proposed new business until it has received and analyzed the business’s RSAIR, and the Zoning Administrator has officially ruled that its TMDI and FHPR are less than or equal to the permitted values for the site.  Therefore, it is important to begin working on the RSAIR very early in the site investigation process.  Do not wait until a site is leased or purchased and plans are drawn, only to find out the business can not operate at that site.  

There are reasons that a proposed new business could be denied a Certificate of Occupancy in addition to failure to meet the chemical limits of the WFPP.  The site investigation process should also examine at an early stage whether the proposed activity can meet other requirements of Zoning, even if it is approvable with respect to the WFPP.  For the proposed business’s protection, this should be done in advance of any purchase or lease agreement.  Some site diagramming may be needed to determine if the Certificate of Occupancy can be obtained, but it would be wise to keep the investment to a minimum until it is determined that the certificate could be issued for the proposed new business.

The flow chart on the following page shows the steps that are involved for a new business looking to occupy a site in the Well Field Protection Overlay District in the City of Dayton.
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FLOW CHART FOR A BUSINESS SEEKING A SITE IN THE

WELL FIELD PROTECTION OVERLAY DISTRICT

 OPTIONAL, BUT LIKELY A WISE STEP.  CONTACT ECONOMIC DEVELOPMENT

 AT 937-333-3634 FOR GUIDANCE THROUGH THE ENTIRE PERMIT PROCESS.



 PRELIMINARY INQUIRY TO ZONING AT 937-333-3887 OR THE DIVISION OF

 ENVIRONMENTAL MANAGEMENT (DEM) AT 937-333-3725.  WILL PROPOSED 

 USE POSSIBLY HAVE TMDI AND FHPR LESS THAN LAST LEGAL USE OF SITE?




   YES









     NO


 COMPLETE REGULATED SUBSTANCE ACTIVITY INVENTORY REPORT (RSAIR).

 SUBMIT TO WATER DEPT. DIRECTOR, 320 W. MONUMENT AVE., DAYTON, 45402.



 ZONING ADMINISTRATOR AND DEM CALCULATE TMDI AND FHPR.

 ARE THEY LESS THAN OR EQUAL TO THE LAST LEGAL USE?



          NO
ARE TMDI AND FHPR CLOSE?  COULD PROPOSED RSAIR     NO

 YES


AND ACTIVITY BE REVISED TO BECOME ACCEPTABLE?


         YES




SUBMIT NEW RSAIR WITH LOW ENOUGH TMDI AND FHPR.


 CONTACT DEPT. OF BUILDING SERVICES AT 333-3883, 

 OR AT THE ONE STOP CENTER, 371 W. SECOND ST., TO 

WORK WITH 

 DETERMINE WHAT DOCUMENTS ARE REQUIRED TO 

ECONOMIC

 BE SUBMITTED.  IS THE BUILDING SUITABLE AS IS,

DEVELOPMENT

 NEEDING NO REMODELING OR IMPROVEMENTS THAT

TO FIND AN

 WOULD REQUIRE A BUILDING PERMT?



ALTERNATE SITE.


 YES






 NO


 SUBMIT APPLICATION FOR A 


SUBMIT APPLICATION FOR A 

 CERTIFICATE OF OCCUPANCY TO
 
CERTIFICATE OF OCCUPANCY AND

 BUILDING SERVICES.  AMEND AS 

BUILDING PLANS TO BUILDING 

 NEEDED.  GET CERTIFICATE OF

SERVICES.  AMEND AS NEEDED.  

 OCCUPANCY.




GET CERTIFICATE OF OCCUPANCY.




 MOVE INTO YOUR NEW BUILDING!

ECONOMIC INCENTIVES FOR NEW BUSINESSES

I.  Risk Point Buy Down Policy - There are about 175 existing non-conforming business sites in Dayton’s WFPOD, and the sum of their TMDIs is about 150 million pounds.  When a business has moved out, the new business that replaced it has sometimes had a smaller TMDI, but usually the new business’s TMDI is very close or equal to the one established for the site.  So even though increases in the TMDI are being prevented by the WFPP, decreases in the TMDI are only occurring on a hit-and-miss basis.  It is anticipated that decades would pass before significant reductions in the cumulative TMDI would occur in this manner.  Consequently, the Risk Point Buy Down (RPBD) Policy was established to provide incentives for large reductions to occur on a more timely basis.  The entire policy with examples is included in this brochure as Appendix C.

To calculate the number of Risk Points possessed by an existing business, multiply its TMDI times its FHPR.  For example, if a facility had a TMDI of 250,000 pounds and an FHPR of 8:


(250,000 lb., TMDI) x (8, FHPR) = 2,000,000 Risk Points (RP)

To be eligible to receive funds for a RPBD, a prospective new building owner must agree to permanently reduce the number of Risk Points for the site by at least 97%.  In other words, the new owner must operate the new business with 3% or less of the previous number of Risk Points.  The potential new building owner must submit an RSAIR for the proposed operation to certify that the TMDI and FHPR will provide the promised reduction.  The new owner must also agree to a deed restriction or a conservation easement assuring that the new low TMDI and FHPR are permanently established for the site.

Possible Amount of Funding - (1) One factor used to determine the possible amount of funds to be received for a buy down is based on the percent of reduction, varying from $.04 per RP for a 97 % reduction to $.12 per RP for a reduction to a conforming use.  The entire table is on page three of Appendix C.  (2) The other factor to consider is the appraised value of the property, with at least one appraisal by the City of Dayton being required.  In the case of a new owner buying a building, 75% of the appraised value is the other number used for comparison.  (3) The risk point value is compared to the percent of the appraised value.  The lower value is the amount of funding possible.  Cases 1-4 in Appendix C are all scenarios involving change of ownership.

Application for Funding - The money for the RPBD must be approved by the Well Field Protection Fund Board.  Applications for such funds are handled by CityWide Development Corp., 8 N. Main St., Dayton, OH, 45402, at 937-226-0457.  The DEM will need to receive the RSAIR from the potential new business as part of the application process.  Staff from CityWide and the DEM will present the application to the Fund Board at its monthly meeting.  Based on the availability of funds and other factors, the Board will either approve or reject the application.
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Forgivable Loan - If approved, the RPBD will be given in the form of a five-year forgivable loan. The recipient would be given the entire amount up front.  If the recipient maintains compliance with the Well Field Protection Program and the loan requirements, on the first anniversary of receipt of the loan, 20% of the loan amount would be forgiven, and the balance would be 80%.  Every year an additional 20% would be forgiven, so after five years the balance would be zero.

Set Aside Amount - The Fund Board has the option to ask the recipient to set aside an amount up to 10% of the total of the forgivable loan, though they rarely exercise this option.  If the recipient would violate any terms of the deed restriction or loan requirements, or the Well Field Protection Program, any penalties or fees could be paid out of this set aside amount.  If the Fund Board asks for this set aside arrangement, it will end on the seventh anniversary of receipt of the loan.

Default on the Forgivable Loan -  Should the recipient be found often or seriously in violation of any terms of the deed restriction or loan requirements, or the WFPP, the Fund Board could declare the recipient in default and request repayment of the balance of the forgivable loan.

II.  0% Interest Loans for Risk Reduction Projects - New or existing businesses in the WFPOD 

are eligible to apply for loans for projects that will reduce the risk to the groundwater from the business’s operation.  Some examples have been underground storage tank removals and upgrades, and a building addition to house hazardous waste formerly stored outside.  For these loans, it is necessary to show how the risk to the groundwater will be reduced by the project, but it is NOT a requirement that the facility reduce its TMDI or FHPR.

Application for Funds - As with the RPBDs, the application for these loans should be made to CityWide Development at the address shown above.  It must include an explanation of how the project will increase the protection of the ground water.  The staff of CityWide Development and the DEM will present the application to the Fund Board, who will approve or reject it.

Term and Interest Rate of the Loan - CityWide Development will work with the applicant to determine how long the term of the loan should be.  The range has been from five to fifteen years.  Most of these loans have been at 0% interest, regardless of the term.

FREQUENTLY ASKED QUESTIONS

Q.
Is the entire City of Dayton under the Well Field Protection Program?

A.
Only 7.3% of the City is included in the Well Field Protection Overlay District.  The other 92.7% is not affected by the rules outlined in this brochure.  The maps in Appendix D show the area of the WFPOD.

Q.
Once a site has been rated as conforming, is it ever possible to establish a non-conforming use there?

A.
No.  This prohibition is part of the regular zoning laws for conforming and non-conforming uses.  It is not a rule developed exclusively for the Well Field Protection Program.
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Q.
Must the Regulated Substances in vehicles be reported on the RSAIR?

A.
1.  The Regulated Substances used for the operation of a vehicle, such as gasoline and oil, are excluded from reporting, provided that the vehicle is operable.  If a vehicle is missing a wheel, tire, engine, transmission, or is otherwise inoperable, it must be made operable within 24 hours or the Regulated Substances in the vehicle will need to be on the RSAIR.  2.  A vehicle in transit, stopped for 72 hours or less, is excluded from reporting.  


3.  The tanker or trailer portion of a tractor trailer is NOT excluded from reporting by number 1 above.  If the vehicle is on site over 72 hours, the contents of the tanker or trailer must be reported on the RSAIR.

Q.
Is a business in the WFPOD prohibited from expanding?

A.
On site chemical capacity and chemical types are regulated by the Well Field Protection Program, not building sizes.  Adding to buildings, remodeling, or even erecting new buildings can be done if the TMDI and FHPR of the site are not exceeded, provided all other applicable Zoning and Building Department requirements are met.  In addition, in most cases production can be increased by increasing the frequency of delivery, since it is the maximum quantity of Regulated Substances on site that is controlled, not the annual use.


Increasing the TMDI or the FHPR of a site in the WFPOD is prohibited.  Care must be exercised when first completing the Regulated Substance Activity Inventory Report, since these values are derived from it.

Q.
Is it permissible to substitute different Regulated Substances for ones listed on the RSAIR?

A.
Yes, as long as the Facility Hazard Potential Rating is not exceeded.  As explained on page 6, the FHPR is a weighted average of the Regulated Substances on the RSAIR accounting for their hazardousness.  If the substitute is equal to or less than the hazardousness of the previous substance, the FHPR will obviously not be exceeded.  Even if the substitute is more hazardous, if it only makes up a small percentage of the inventory it is not likely that it would increase the FHPR.  If a more hazardous substance is desired to be substituted for a substantial portion of the inventory, a calculation of the FHPR based on the proposal should be done, and it will only be acceptable if the existing FHPR is not exceeded.  

Q.
What kind of event constitutes a spill in the WFPP?  Who should be notified?  When?

A.
In the WFPP an event is defined as a spill, leak, or discharge if a Regulated Substance escapes containment, contacts a non-impervious ground surface, and is not immediately and completely remediated.  A spill on an impervious surface like a building floor or concrete driveway that is cleaned up before flowing to bare ground is not reportable.  Once bare ground is contacted by a Regulated Substance, the prudent course would be to report the event, even if it is believed that the spill was immediately cleaned up or remediated.  


In addition to the other spill notifications required by law, the WFPP requires notification of the Superintendent of Water Supply and Treatment within thirty minutes.


CALL  9-1-1     For the WFPOD, the operator is cued to call Water Supply and Treatment.


OR  333-6030   Water Supply and Treatment 24-hour number.
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